159
Before R. N. Mittal and D. V. Sehgal, JJ.

S. R. DASS,—Petitioner.
versus
STATE OF HARYANA AND OTHERS,—Respondents.

Civil Writ Petition No. 6536 of 1987.  ~
January 20, 1988.

A. Haryana Urban Development Authority Act (XIII of 1977)—
Sections 3, 14, 15, 30, 50, 52, 53, 54 and 58—Punjab Urban Estate (Sale
of Sites) Rules, 1965—Rule 3—Haryana Urban Development (Disposal
of Land and Buildings) Regulations, 1978—Regulation 3—Constitution
of India, 1950—Articles 14 and 226—Reservation of quota by Govern-
ment for discertionary allotment of residential plots—Power to re-
serve certain percentage conferred by Statute—Such reservation—
Whether reasonable—Absence of guidelines for allotment—Effect—
Stated—Cancellation of allotment of plots from discretionary quota
by blanket order of Government—Order passed without issuing show
cause notice or affording opportunity of hearing to allottees—Order—-
Whether liable to be struck down—Natural justice—Violation of—
Rule of audi alteram partem—Ejffect on cancellation—Stated—Post-
decisional hearing—Whether could meet the ends of justice—Execu-
tive discretion—Abuse of discretion by authority—Judicial control of
arbitrary action—Extent of—Doctrine of ulira vires—Applicability
of—Fixation of April 1, 1977 as cut-off date for the purpose of can-
cellation—Whether arbitrary and violative of Article 14—Guidelines
for allotment laid down by the High Court in exercise of writ
jurisdiction. :

Held, that it is evident from the perusal of Sections 3, 14, 15, 30,
50, 52, 53, 54 and 58 of the Haryana Urban Development Authority
Act, 1977, the Rules and Regulations that the State Government has
the power to give any directions including those for reservation of
plots to HUDA for the purpose of development of an Urban Estate
and the latter is bound to carry out the directions issued by the
State Government to it from time to time. If HUDA neglects or
fails to perform any of its duties, the State Government or any
person appointed by it may perform such duties. Thus, the powers
vested in the State Government are unlimited. If in pursuance of
such powers, it has reserved a small percentage of plots for allot-
ment in its discretion, the reservation cannot be held to be bad, as
the reservation of discretionary quota is reasonably incidental to
the powers conferred by the Legislature on the State Government
unless the Government is prohibited by Legislature to do an inci-
dental act, it can do the same in its executive powers.
(Para 19).

Held, that the number of plots reserved by Government for
allotment in its discretionary quota cannot be held to be unreasonable.

(Para 20).
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Held, that the Government should have laid certain guide-lines
for allotting the plots. In case it found that some person who
deserved to be allotted a plot, was not covered by the guide line it
could after giving reasons, allot a plot to such person. If the Go-
vernment was unable to find deserving persons for allotment of the
plots, the plots could be transferred to general category.

(Para 35).

Held, that it appears that while making allotments, the Govern-
ment did not consider that the plots were in trust with it and these
were to be allotted to deserving persons only. It is evident that
in most of the cases when the allotments were made, the Govern-
ment either did not apply its mind and acted arbitrarily.

(Para 27).

Held, that it is beyond comprehension as to why such a blanket
order of cancellation was passed in a country where rule of law
prevails. Apparently the order of cancellation was in the nature of
Farman-e-Shahi.

(Para 46).

Held, that it was incumbent upon HUDA which is an indepen-
dent body, to have applied its mind and taken a formal decision be-
fore issuing the letter of cancellation in compliance with the orders
of the Government. Even the proforma of letter of cancellation
was provided by the Government and the letter was issued by the
Estate Officer on the proforma and thus there was no application
of mind.

(Paras 49 and 50).

Held, that the Government though in the first order had ordered
that the representation could be made by allotiees but in the subse-
quent order it for the reasons best known to it, it did not say so.
In this situation, it will not be proper to direct the allottees to file a
representation before the authorities when their allotment had
already been cancelled. Post decisional hearing would not meet the
ends of justice. The order of cancellation is liable to be quashed
on the ground that tht allottees were not provided with an oppor-
tunity to represent their case before the order of cancellation was
passed and thus the salutary principle of audi alteram partem was
violated by the authorities.

(Paras 53 and 54).

Held, that Government could have a discretionary quota out of
which it could allot the plots. It cannot be said that the orders of
allotment of the plots by the Government are void ab initio merely
because the order of allotment was in consonance with Section 15 of
the HUDA read with Rule 3 and Regulation 5(3) of the Regulations,
the same cannot become valid, if it is suffering from the vice of
ultra vires.

(Paras 51 and 56).

[N KR lw‘ GU gl I



161
S. R. Dass v. State of Haryana and others (R. N. Mittal, J.)

Held, that when the order of allotment passed by the Govern- -
ment is ultra vires then Section 17 of the HUDA Act or Section 53-A
of the Transfer of Property Act have no applicability in such cases.

(Para 58).

Held, that where the order of allotment is wultra vires, it can
always be set aside by the Government. Although Section 15
excludes the jurisdiction of Civil Court with regard to the orders
passed under the Act, this provision has, however, no applicability
to orders which are ultra vires.

(Para 60).

Held, that abuse of discretion by an authority is included in the
doctrine of ultra vires.

(Para 22).

Held, that when an executive authority is required to act in its
discretion, it should do so in good faith and fairly and not in an
arbitrary way. The notion of unlimited power does not exist in
the rule of law. If any act of an executive authority is outside the
limits of its powers or if it is done by abuse of its discretionary
powers, or by following wrong procedure, or with improper motive,
or in disregard of relevant considerations, it is subject to judicial
review. Unchecked power is alien to rule of law. The courts have
always judicial control over the arbitrary acts of an executive
authority.

(Para 24).

Held, that it is expected from a Government that it should treat
public property as trust property and, while it deals with such pro-
perty, it should follow relevant and rational norms and it should
not act in an irrational and arbitrary way. Nothing should be done
by it which may give an impression that favouritism is being shown
in favour of_any person. Factors such as relationship, friendship or
political gains should not weigh with the Government for conferring.
benefits. A private party should not be benefited at the cost of
State. Absolute discretion is unknown to rule of law. When wide
power vests in a high dignitary, it is expected of ‘it to act fairly and
legally. However, if he misuses his power, the Court is empowered
to strike down the act.

(Para 25).

Held, that the Haryana Urban Development Authority Act came
into force on May 2, 1977. There is no rationale in fixing April 1,
1977 for the purpose of cancellation of allotments of the plots,
April 1, 1977 the cut-off date has been selected arbitrarily and is
_ clearly so. Hence it has to be held that the order of cancellation
is liable to be struck down as violative of Article 14 of the Constitu-
tion of India as it impinges upon the fundamental right of equality
before the law.

(Paras 63, 64 and 66).
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Guide-lines laid down:

Category (a)—Cases of the allottees where the possession of
the plots has been given to them but they have not started construc-
tion, require to be decided taking into consideration the following
principles: —

(i) It the allotteé himself or his spouse or any of the depen-
dent children has any house or plot either at Delhi,
Chandigarh or in any ‘A’ "Class Municipal Town in the
States of Punjab and Haryana, or in Urban Estates
established by HUDA, or under the Punjab Urban Estates
(Development and Regulation) Act, 1964, or in the scheme
area under the Punjab Town Improvement Act, 1922, or.
in iany other colony established by a Coloniser in the
Punjab and Haryana and approved/regularised by the
State Government concerned, he shall not be allowed to
retain only one plot;

(i1) In case an allottee got allotted in his favour more than
- one plot either in his own name, or in the name of his
spouse, or dependent children, the alloitee shall not be
allowed to retain all the plots. He can be allowed to
retain only one plot :

Prowded in both the above-said cases if all the plots have been”
constructed, the allotment of the plots in view of the
principle of promissory Estoppel, should not be cancelled.
But if one plot has been constructed and the others have
not been constructed, the allotment of the remaining
unconstructed plots can be cancelled.

(Para 74).:

Category (b)—Where the allottees after the delivery of the
possession of the plots to them started construction, but the same.
has not been completed and where the construction on the plots has
been completed but the allottees have not been issued Completion
Certificatas, the allotments cannot be cancelled because the rule of
Prombsory Estoppel shall apply. :

) (Para 72).

«...Category (c)—Where the plots (including plots carved out from
green belt or the land reserved for the purpose of public utility)
have been transferred by the original allottees to others with the
permission of the prescribed authority of HUDA irrespective of the
fact whether the sale deed has been executed, or not, the allotments
cannot be cancelled because they are bona fide purchasers for consis’
deration from the allottees and are protected under Section 41 of the
Transfer of Property Act, : ,

Tl L il (Para 72).
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Category (d)—Where the plots have been carved out exclusively
from the green belt or from the land reserved for the purpose -of
public utility, before cancelling allotments, the Government should
take into consideration the following prlnclples :

(i) If construction has been started or completed on the plot
after obtaining sanction from the sanctioning. authonty
the allotment should not be cancelled;

(ii) If on the plot construction has no§been started, the allot-
ment can be cancelled but if area on which the plot has
been carved out cannot be utilised for the purpose : of
green belt in view of the constructions on many adjacent
plots carved out of such area, the allotment may not e
cancelled ; e

(iii) If the allotments of such plots have been cancelled,.the
Government shall be liable to use the land of the p]ots
for the purpose of green belt, or public purpose, as the
case may be;

(iv) The plots allotted in green belt shall be liable to .be
cancelled on the grounds mentioned in clauses (i) and .(ii)
of Category (a), but such plots, if cannot be utilised . for
the purpose of green belt, may be allotted/sold by the
HUDA; and

(v) If the allotment of an allottee is cancelled from such a

belt and he is otherwise a deservmg verson to be allotted

a plot for the reasons mentioned in clause (i) under cate-

gory (a) above, he may be allotted another plot. If.the

plot of that category which has been taken away from

him is not awvailable, he may be allotted a plot of lower
category preferably of the next lower categnry.

_ (Para 75).

B. Transfer of Property Act (IV of 1832)—Sections 41.¢nd 53-A—
Doctrine of part-performance—Apvlicability to cases of ultra vires
actions—Bona fide nurchaser of vlot from original allottee—Whether
protected by Section 41 of the Act. .

Held, that when the order of allotment passed by the Govern-
ment is ultra vires and if that is so, the authoritiez have the right
to cancel the allotment. In such cases Section 53 of the Tranafer
of Property Act has no applicability.

(Para 58).

Held, that the bona fide purchaeer for valuable Con<1dprat1()ﬁ
is protected by the provisions of Section 41 of the Transfer “of
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Property Act. Therefore, the allotment of the plot which stands
transferred in favour of a bona fide purchaser cannot be cancelled
by the authorities. A fortiori, the plots of all the bona fide transferees
for consideration from the original allottees cannot be cancelled.

(Para 70).

C. Haryana Urban Development (Erection of Buildings) Regu-
lations, 1979—Regulations 2 and 3-A-—Zoning plan—Mode of chang-
mg——Carvmg out of plots therefrom for discretionary allotment—
Propriety of.

Held, that it appears from reading of Regulation 2(iii) and 3-A
of the Regulations that Zoning Plans have been given great impor-
tance and these cannot be changed on the directions of an individual.
It can be changed only by the committee constituted for this purpose
and for valid reasons. It is evident that in order to oblige influential
persons, the zoning plans were changed and the green belts were
mutilated.

(Paras 31 and 32).

D. Haryana Urban Development Authority (Preservation of
Trees) Regulations, 1979—Green belts— Protected trees and ‘pro-
tected wood land areas’ marked in Zoning plan—Conversion of green
belts or parts thereof into plots—Authority for changing user.

Held, that while changing the green belts due formalities have
to be observed by the HUDA. Even if some decision to change
zoning plan was taken by the committee constituted for preparing
the Zoning Plan by the HUDA in pursuance of the directions of
the Chief Minister to carve out plots from green belts for allotment
by him, that could not have been said to be a good decision.

(Para 33).

E. Evidence Act (I of 1872)——Section 115-— Cancellation of allot-
ment—Promissory Estoppel—Applicability of.

Held, that the principle of promissory estoppel is not appl.icable
where an order on the basis of which estoppel is claimed is ultra
vires. The principle is further not applicable to compel a party to
do an act prohibited by law or to prevent it from discharging its
legal duty. The principle is likewise not applicable to the Legisla-
ture in exercise of its legislative function. It also cannot be invoked
if it is found to be inequitable or unjust.

(Para 40).
Held, that promissory estoppel cannot legitimize actions which

are ultra vires. Another limitation is that the principle of estoppel
does not operate at the level of Government policy. Estoppels have
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however, been allowed to operate against public authority in minor
matters of formality where no question of ultra vires arises.

(Para 39).

Held, that if an allottee started construction of the house, it did
not make any difference whether the plot was carved out from the
green belt or from the area originally meant for construction of the
residential houses of a different category or size, or the use of which
was to be determined later, or the area was reserved for any other
public purpose. Hence, it has to be held that all allottees who had
ptarted construction after getting the plans sanctioned, before the
order of cancellation was passed, would be entitled to the benefit of
the rule of Estoppel.

(Para 41).

Petition wunder Articles 226/227 of the Constitution of India
praying that a Writ of Certiorari, Mandamus or any other suitable
writ, order or Direction be issued, directing the respondents: —

(i) to produce the complete records of the case;

(ii) the orders at Annexures P/3 and P/4 be quashed;

(iii) it is further prayed that during the pendency of the writ
petition, the operation of the impugned orders at
Annexures P/3 and P/4 be stayed. The respondents by
a suitable direction/order be called upon to sanction
immediately— :

(a) Electricity Connection,
(b) Water connection;
(¢) Sewerage connection; and also the

* (d) Completion Certificate.

(iv) this Hon’ble Court may also pass any other crder which
it may deem just and suitable in the circumstances of
the case;

(v) this Hon’ble Court may also grant all the consequential
reliefs to which the petitioner may be found entitled to

after the decision of the present writ petition;

(vi) the petitioner be exempted from filing the originals of
Annexures;
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(vii) the petitioner be exempted from serving the notice of
the writ petition on the respondents in advance;

* (viit) costs of this writ petition may also be awarded to the
petitioner.

J. L. Gupta, Senior Advocate with Rakesk Khanna and T. S
Dhindsa, Advocates, for the Petitioners.

A. S. Nehra, A.G. Haryana with J. S. Duhan, Advocate, for the
Respondents State.

Anand Sarup Senior Advocate with Ajay Tewari and Sunidh
Kashyap, Advocates, for the Respondents No. 2 and 3.

8. C. Mohanta, Senior Advocate with A. Mohanta, Advocate,
for the HUDA. '

JUDGMENT

R. N. Mittal, J.

This judgment will dispose of Civil Writ Petitions Nos. 6536,
6249, 4227, 3903, 6516, 6437, 4397, 4528, 6583, 4712 and 6544, all of
1987 which involve similar questions of law and fact. The peti-
tioners through these petitions and several hundred other peti-
tioners have challenged the orders of cancellation of allotments of
residential plots in various Urban Estates in the State of Haryana
made by the successive Ministries from the discretionary quota of
the Government from April 1, 1977, by Haryana Urban Develop-
ment Authority respondent No. 2 (hereinafter called HUDA), at the
instance of Lok Dal Ministry. The facts in the judgment are be-
ing given from Civil Writ Petition No. 6536 of 1987.

(2) The petitioner addressed an application dated January
31, 1981 to the Minister for Town and Country Planning, Haryana,
Chandigarh, for allotment of a plot out of the discretionary quota
of the Government, which was allowed and a plot measuring 420
Square Metres in Sector 6, FPanchkula was allotted to him by the
Estate Offiicer, HUDA, Panchkula, on August 25, 1981,—vide letter
Annexure P-1, for a tentative price of Rs. 32,100.60 Paise. He was
directed to deposit 25 per cent amount of the tentative price, viz.
Rs. 8,025.15 paise immediately and the balance amount in six equal
half-yearly instalments. The first instalment became due after
the expiry of one year from the date of the issue of the letter. It

Lok ool 1\\ o
|
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—

is alleged that the petitioner has deposited all the instalments. He
was further called upon to deposit an additional sum of money on

aceount .of extra expenditure incurred by HUDA and he depos1ted
that amount too.

(3) He applied to HUDA for permission to construct a residen-
tial house on the plot, which was granted subject to his giving an
yndertaking that he would start construction within six months
and complete the same within one year. It is alleged that he, in
compliance with the undertaking, started construction in May, 1987
and has almost completed the construction.

(4) 1t is further pleaded that after the petitioner paid all the
ipstalments, he applied for & Non-Encumbrance Certificate. He
was. granted the Certificate dated August 13, 1987 certlfymg that
the plot was free from all encumbrances.

(5) Now a decision has been taken by the Haryana Governme_nt
to cancel all allotments of plots made out of its discretionary quota
after April 1, 1977 and the same has been communicated to. the
Chiéf Administrator, HUDA, who, in turn, communicated the order
to all the Estate Officers in the State of Haryana,—wide his letter
dated September 8, 1987, Annexure P-3. The ZEstate Officer,
HUDA, in pursuance of that decision, issued a letter dated Septem-
 ber 10, 1987, Annexure P-4, to the petitioner cancelling the -allot-

ment of his plot. He has challenged letters, Annexure P-3 and P-4
through this writ Petition.

(6) The Writ petition has been contested on behalf of the res-
pondents. A joint written statement has been filed on their ~be+
half by Shri G. Parsana Kumar, Director, Urban Estates, Haryana-
cum-Chief Administrator, HUDA. Two preliminary objections
have been taken by them. Firstly, that according to Clause 22 of the
allotment letter, all disputes and differences arising out of or in any
way touching or concerning the allotments whatsoever shall be
referred to the sole arbitration of the Chief Administrator or any
officer appointed by him. It is pleaded that in view of the alterna-
tive remedy provided in the Clause, the Writ Petition is not main-
tainable. Secondly, that the petitioner is party to a fraud on the
statute and he used his undisclosed influence with the then Indus-
“tries Minister, Haryana for his unjust and illegal enrichment. As
no_legal right of the petitioner has been infrigned, therefore, he is
not entitled to the rellef in a petition under Article 226 of the Con-

stitution.

»
L3
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(7) On merits, it is pleaded by the respondents that 21 plots of
one Kanal each and 2 plots of Two Kanals each were carved out by
revising the Zoning Plan of Sector 6, Panchkula out of the land
reserved for Government Quarters, which were put in the dis-
cretionary quota of the Chief Minister. According to the decision
of the Government, the Zoning Plan could not be changed unless
the change was for the interest and welfare of the community. All
the aforesaid plots were allotted to various highly influential persons
who were special favourites of the then Chief Minister for the pur-
pose of advancing his political influence. Some of the persons to
whom the plots had been allotted, had got plots allotted in the
names of their other family members earlier.

(8) It is admitted by the respondents that the petitioner has
completed his house. However, it is pleaded that the electrie fitt-
ings have not been done and the doors, windows and gates have not
been fitted there and, consequently, the application of the petitioner
for Completion Certificate has been rejected on October 9, 1987.

(9) It is further pleaded that the orders passed by the Govern-
ment for allotting the plot to the petitioner were ultra vires its
power and, consequently, no right regarding the plot is conferred on
the petitioner. Thus, the Government was duty bound to cancel and

recall the unjust order and rectify the irregularity committed by
it earlier.

(10) At this stage, it is appropriate to mention that in all 925
Writ Petitions have ‘been listed before us, which have been put into
eight categories by the respondents. These are as under : —

(i) Where the posséssion of the Plots has not been delivered
to the petitioners;

(il) Where the possession of the plots has been given to the‘
petitioners, but they have not started construction ;

(iii) Where the petitioners after the delivery of possession of
the Plots to them, started construction but the same: has.
not been completed ;

(iv) Where the petitioners after taking possession of the’
Plots completed the construction thereon but they have
not been issued Completion Certificates;
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(v) Where the plots have been carved out of the green belt
or from the land reserved for the purpese of public
utility ;

(vi) Where the Conveyance Deeds have been executed in
favour of original allottees by HUDA ;

(vii) Where ' the Conveyance Deeds have been executed in
favour of the tramsferees from the allottees by HUDA;
and

(viii) Where the Plots have been transferred by the original
allottees to others, but the Sale Deeds have not been
executed either in favour of the original allottee or the
transferree.

(11) The abovesaid eleven Writ Petitions belong to the follow-
ing categories :—

Serial No. No. of Writ Petition ‘ Catagory

1. 6536 of 1987 III and II
2. 6249 of 1987 v
3 4227 of 1987 1
4. 3903 of 1987 I
5. 6516 of 1987 vHi
6. 6437 of 1987 v
7. 4397 of 1987 v
8. 4528 of 1987 i
9. 6583 of 1987 I
10. 4712 of 1987 I
11. 6544 of 1987 VI
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The respondents filed written statements only in the above-

mentioned cases. ‘rheretore, we have considered it fit to dispose
ot these Writ Petitions by this judgment.

(12) The {first question that arise for determination is, whether
some plots in the Urban tstates o1 1HUDA could in view of the pro-
visions of the Haryana Urban Development Authority Act pbe re-
served for the purposes of aliotment by the State Government in
its discretion. Mr. Gupta contends that the Government under the
provisions of the Haryana Urban Developmen. Authority Act
thereinafter referred to as the Act) can give any direction 1n con-
nection with the disposal ot the land belonging to HUDA. lts
power are very wide and these are not even hedged in any way.
in pursuance of the power, 5 per cent Plois could be reserved for
allotment at the discretion of the Government. [t does not violate
the mandate of the Act, the Funjab Urban kstate (Sale of Sites)
Rules, 1965 (hereinafter referred to as the Sale of Sites Rules) and
the Haryana Urban Development (Disposal oif land and buildings)
Regulations 1978 (hereinafter referred to as the Regulations).

(13) On the other hand, Mr. Anand Swaroop, learned counsel
for HUDA has argued that there is no provision in the Act, Sale of
Sites Rules or Regulations which allows the State Government to
place at its discretion certain Plots for allotment. Absolute dis-
cretion is unknown to rule of law. The Government treated the
plots carved out of the public property as its private property and
allotted them to the important persons for political gains. Such a
power is ultra wvires.

(14) We have duly considered the matter. In order to deter-
mine the question, it is necessary to refer to the provisions of the
Act, Sale of Sites Rules and Regulations. The preamble of the
Act provides that it has been enacted to provide for the establish-
ment of an Urban Development Authority for undertaking urban
development in the State of Haryana and for matters ancillary
thereto. It is well settled that preamble is regarded as a guide for
interpreting and a good means to find out the meaning of various
provisions of the Statute. So while interpreting the provisions of
the Act, we can have recourse to its preamble. According to the
preamble, the Act enacts provisions not only with regard to the
establishment of Authority for making developments in urban areas
but also for subservient matters.

[ i i | l“ i b R |
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(15) Section 3 relates to the establishment and constitution of
the Haryana Urban Development Authority, which is a body cor-
porate having perpetual succession with power to acquire, hold and

dispose

of property. Section 14 relates to acquisition and

Section 15 to disposal of land. Section 15 reads as follows :—

“15. Disposal of land—(1) Subject to any directions given by

the State Government under this Act and to the provisions
of sub-section (5), the Authority may dispose of—

(a) any land acquired by it or transferred to it by the State

Government without undertaking or carrying out any
development thereon ; or

(b) any such land after undertaking or carrying out such

development as it thinks fit, to such persons, in such
manner and subject to such terms and conditions, as
it considers expedient for securing development,

(2) Nothing in this Act shall be construed as enabling the

Authority to dispose of land by way of gift, but subject to
this condition, reference in this Act to the disposal of land
shall be construed as reference to the disposal thereof in
any manner, whether by way of sale, exchange or lease or

by the creation of any easement, right or privilege or
otherwise.

(3) Subject to the provisions herein before contained, the

C))

Authority may, sell, lease, for otherwise transfer whether
by auction, allotment or otherwise any land or building
belonging to it on such terms and conditions as it may, by
regulations, provide.

(5) Notwithstanding anything contained in any other law, for

———— e
g1 g e
! Ej* Y <L

the time being in force, any land or building or both, as
the case may be shall continue to belong to the AL.xthorl.ty
until the entire consideration money together w1.th in-
terest and other amount, if any, due to the Author:1ty, .01:1,
account of the sale of such land or building or both it paid.

|
(Emphasis supplied)
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(16) Section 30 provides that the Authority shall carry out the
directions issued by the State Government from time to time for
efficient administration of the Act. TUnder Section 52, the State
Government has been authorised to exercise any power or perform
any duty under the Act or appoint a person for that purpose if in its
opinion, the Authority neglects or fails to exercise or perform any
power conferred or duty imposed upon it by the provisions of the Act.

(17) The State Government has been conferred powers under
Section 53 to frame rules for carrying out the purpose of the Act.
No rules for sale of sites have been framed under the abeve said
Section. However, Sale of Sites Rules had been framed earlier,
which are still applicable to the sales of plots made under the Act.
Rule 3 inter alia provides that for the purpose of proper planning and
development of an urban estate sites may be reserved for group of
individuals or for persoms practising any profession or carrying on
any occupation, trade or busimess.

(Emphasis supplied)

(18) HUDA, under Section 54, with the previous approval of the
State Government has powers to make regulations. Regulation 3
inter alia provides that HUDA, subject to the directions issued by
the State Government under the Act, may dispose of its land or
building by way of sale or lease either by allotment or by auction.

(Emphasis supplied)

(19) It is evident from a perusal of the aforesaid Sections, Rule
and Regulation that the State Government has powers to give any
directions including those for reservation of plots to HUDA for the
purpose of development of an Urban Estate and the latter is bound
to carry out the directions issued by the State Government to it from
time to time. If HUDA neglects or fails to perform any of its
duties, the State Government or any person appointed by it may
perform such duties. Thus, the powers vested in the State Govern-
ment are unlimited. If in pursuance of such powers, it has reserved
a small percentage of plots for allotment in its discretion, the reser-
vation cannot be held to be bad, as the reservation of discretionary
quota is reasonably incidental to the powers conferred by the Legis-
lature on the State Government. It is observed in de Smith’s
Judieial Review of Administrative Action, Fourth Edition, at page 95
as follows :—

“The House of Lords has laid down the principle that ‘whatever
may fairly be regarded as incidental to, or consequent
upon, those things which the Legislature has authorised,
ought not (unless expressly prohibited) to be held, by

o S e



173 ~
S. R. Dass v. State of Haryana and others (R. N. Mittal, J.)

judicial construction, to be ‘ultra wires’. This principle has
been applicable to the statutery peowers of all public
bodies, and a high propertion of the reported cases in-
volving the vires of administrative action have been con-
cerned with the question whether a tramsaction is to be
regarded as reasonably incidemtal to the exercise of statu-
tory powers expressly conferred.”

The words “unless expressly prohibited” in the above citation
go a long way to show that unless the Government is prohibited by
Legislature to do an incidental act, it can do the same in its execu-
tive powers. '

(20) Now we advert to the facts of the case. In the agenda of
sixth meeting of the HUDA held on February 15, 1978 Annexure P-7
attached with Civil Writ Petition No. 3903 of 1987, it was stated that
since 1972 a certain percentage of plots were being reserved for
allotment exclusively by the Geovernment at their discretion. Nor-
mally whenever a new Seector was released, five per cent of the total
number of plots in each category were reserved to be allotted by the
Government at its discretion and another five per cent were reserved
for allotment to the Government Servants. In addition to the above
reservations, small number of plets which became available from
time to time on account of their having been surrendered by the
original allottee or on aceount of their having been resumed for
violation of any condition of allotment, were also allotted by the
Government at its diseretion. It was further mentioned that ex-
cepting at Gurgaon and Karnal, there was not much demand of
plots. The matter was placed for deeision in the meeting, whether
the practice was to be following in the other Urban Estates. After
discussion, the above proposal was approved. The aforesaid stand
was reasserted in the 19th meeting of the HUDA held on October
6, 1981 and was approved. It appears from the agenda-of this meet-
ing that in the first instance the policy dated February 15, 1978 was
made applicable to Faridabad and Panchkula and by the above
resolution it was made applicable to other Urban Estates as well.
We think that the number of plots reserved by Gowernment for
allotment in its discretionary quota cannot be held to he unteasen-
able.

(21) Before dealing with the contention of Mr. Anand Swaroop,
it is relevant to mention that Government did not lay down any
criteria for allotment of the plots. In some of the applications no
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doubt it is stated that the applicants did not own any house either in
Chandigarh or Panchkula or Mohali but there are scores of applica-~
tions where even this fact is not mentioned. For example see appli-
cations at Serial Nos. 12, 14, 18, 19. 21, 22, 33, 35. 37. 39. 40, 48 on the
basis of which plots were allotted to the applicants in Sector 6. There
are also several cases in which the plots were allotted separately to
husbands and wives and also to their children. In this background,
it is to be seen whether allotment of the plots by the Government
out of its discretionary quota is ultra vires.

(22) Doctrine of ultra vires has been defined in Administrative
Law by HW.R. Wade, Second Edition at Pages 45, 46 and 47 as
follows :—

“The general theory of judicial control is correspondingly
simple. It is commonly called the doctrine of ultra vires,
Administrative power derives from statufe. The statute
gives power for certain vurvoses nnly, or subiect to some
special procedure, or with some other kind of limits. The
limits are to be found not only in the statute itself but
in the general orinciples of eonstruction which the courts
apply, provided, of course, that the sfatute has not ex-
pressiy or impliedly modified them—for every statute is
an of sovereign legislation and can abrogate all princivles
of administrative law if Parliament so wishes. But in
where the exrvressed limits are indefinite, the courts are
where the expressed limifts nre indifinite, the courts are
all the more inclined to find that limits are imolied. The
notion of unlimited power has no place in the sustems.
Fvery power is limited somehow.

It then follows that any act outside the defined limits (ultra
vires) is an act unjustified by law, if it is also a wrongful act by the
ordinary law (such as a trespass to person or property), it is illegal,
and the ordinary remedies lie. The ordinary remedies include pre-
vention as well as cure, so that it is necessary to want for the wrong
to be done : an injunction or a declaration mayv be asked for in
advance, and similar results mav be obtainable from the special
remedies of prohibition and certiorari.

When Parliament grants powers to authorities, it inevitably
also gives them discretion. The authority has to decide
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for itself whether to act or not to act, and how it wishes
to act. If this discretion is not conferred, the authority
has not a power but a duty. Many of the most difficult
problems of judicial control are concerned with the ques-
tion where power stops and duty beings. Even if the
authority had undoubted power io do something, there
may be duties as to how it is to be done. The ultra vires
doctrine is therefore not confined to cases of pluin excess
of power; it also governs abuse of power, as where some-
thing is done for the wrong reasons, or by the wrong pro-
cedure. In law the consequences are exactly the same :
an improper motive, or a false step in procedure, make an
adminstrative act just us illegal as does a flagrant excess
of authority.

S

But there are many situations in which ‘merits’ may govern
‘legality’. Most powers are exercisable for certain pur-
poses but not for others, and many powers are required to
be exercised reasonably. The Courts have been deeply
drawn into this field, so that they frequently have to pass
judgment on the motives and properiety of goveérnment
action in order to determine whether it is legal. Thus
they are accustomed to operating in the borderland which
in some other countries is the province of special adminis-
trative courts. It would be a great mistake to suppose
that the doctrine of ultra vires need prevent the develop-
ment of wider-ranging judicial review.”

It is evident from the above definition that if there is abuse of
discretion by an authority, that it included in the doctrine of ultra
vires. ‘ ‘ T

‘ (Emphasis stressed)

(23) What is abuse of discretion has been succinctly dealt with
py Griffith and Street in Principles of Administrative Law, 1952
Edition at Pages 214 to 218, as detailed hereinafter :—

“The courts have for a long time claimed the right to inter-
fere with the exercise of an administrative discretion.
They used to veil justification for quashing the purported
exercise of a discretion in comprehensive but vague and
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ambiguous language. Characteristice is this dictum of
Lord Halsbury “............... When it is said that something
is to be done within the discretion of the authorities......
that something is to be done according to the rules of
reason and justice, not according to private opinion ......
according to law and not humour. It is to be, not arbi-
trary, vague, fanciful, but legal and regular’

The United States has preferred the flexibility which reliance
on words like “arbitrary” affords, but in English adminis-
trative law a more scientific classification of the cir-
curstances which amount to an abuse of discretion which
the courts will quash can be made. They will intervene
if powers are used for an improper purpose or if they uic
exercised without taking into account all relevant con-
siderations (and no others).

It must be understood that this rule of improper purpose gives
the lie to any suggestion that English law known two
types of discretion, qualified and uncontrolled or absolute
discretions. This rule is essentially an implied maxim of
statutory interpretation—that even though a discretion is
expressed in unqualified terms the statute must be taken
to read that the discretion must be exercised for the pur-
poses contemplated by the statute, and what these pur-
poses are it is for the court to ascertain.

Ministers, impatient of judicial control, have persuaded Parli-
ment with increasing frequency to vest in them subjective
discretions, by using such expressions as “If the Minister
is satisfied”. Liversidge v. Anderson (1942) A.C. 206 and
Carltona Ltd. v. Commissioners of Works (1943) 2 All. E.R.
560 decide that such expressions may prevent the courts
from deciding whether the Minister had reasonable
grounds for his belief or from reviewing his act because
he took into account the wrong considerations. Yet the
courts in both cases said that they would quash if the
power were not exercised in good faith. By this, they
mean that he must, in the words of Sir Alfred Denning,
have “the state of mind of an administrator who will......
after due consideration come to an honest decision as to
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whether to exercise the power or not, for the purpose
authorised by Parliament.” Even though unable to
evaluate the reasons for a -decision, the courts will inves-
tigate the honesty and the motives of the actor in order to
ascertain whether the act was being performed for. the pur-
poses sanctioned by the statute.

cip,

Improper purpose then is wider than bad, faith in the sense of
dishonesty or corrupt motive. As Lord Summer said in
Roberts v. Hopwood, (1925) A.C. 578, even though the
Administration act bonae fide the Courts can quash if the
dzscretzon is exercised “for objects whzch are beyond their
powers.” Obviousty, “improper purpose” is an increasingly
zmpo'rtant ground of control now that subjective powers
are bemg confewed s0 extenswely on adminwstrative
bodies.

It is now a settled principle of English law, recognised by the
House of Lords, that the courts will quash administrative
acts if those performing them have either acted on ex.
traneous comsiderations or ignored material considerations.
The courts deny that they can interfere with the way in
which discretion is exercised, or that they are acting as a
court of appeal. They are ensuring only that the discre-
tion is exercised properly, or “according to law” or that
the Administration “is not declining jurisdiction.”

Although the courts frequently say that erroneous interpreta-
tion of a statute is not an excess of jurisdiction, they will
always interpret the statute to find what are the relevant
considerations imtplied by it and quash if ‘these are mot
taken into accont. Nor will the courts necessarily be
deterred from defining the limits of the relevant factors

- even if the body is entitled to act “as ‘it thinks fit“. In
Roberts v. Hopwood (1925) A.C. 578 the House of Lords
held that ‘although a ‘local authority was empowered to
pay its employées such wages as it “may ‘think fit” if it
were guided by .“eccentric" p‘rmc‘iples of Socialist philan-
thropy” the act would Be ultra viFes,”
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de Smith’s Judicial Review of Administrative Action, Fourth
Ldition, deals with the same matter at page 322 as under :-—-

ok

*# % * ¥ jf it is claimed that the authority for the

exercise of a discretion derives from the royal prerogative,
the Courts seem generally to have limited themselves to
determining whether the prerogative power exists and
whether it has been exercised in the appropriate form ;
they will not review the adequacy of the grounds for ex-
ercising the power. If the source of authority relied
upon is statutory, the Courts begin by determining whether
the power has been exercised in conformity with the ex-
press words of the statute and may then go on to determine
whether it has been exercised in a manner that complies
with certain implied legal requirements. In some contexts
they have confined themselves to the questions whether the
competent authority has kept within the four corners of
Act and whether it has acted in good faith. Usually
they will pursue their inquiry further and will consider
whether the repository of a discretion, although acting in
good faith, has abused its power by exercising it for an
inadmissible purpose or on irrelevant grounds or without
regard to relevant considerations or with gross unreason-
ableness.”

It is further observed at page 326 : —

“In all these cases the statutory powers held to have been

misapplied had been defined with reference to purpose.
As we have already observed, nowadays the courts will
not reading be deterred by subjectively worded statutory
formulae from determining whether acts done avowedly
in pursuance of statutory powers bore an adequate re-
lationship to the purposes prescribed by statute.”
(Emphasis stressed)

(24) It emerges from the above observations that when an
Executive Authority is required to act in its discretion, it should do
so in good faith and fairly and not in an arbitrary way. The nction
of unlimited power does not exist in the rule of law. If any act of
an Executive Authority is outside the limits of its powers, or if it is
done by abuse of its discretionary powers, or by following wrong
procedure, or with improper motive, or in disregard of relevant con-
siderations, it is subject to judicial review. Unchecked power is alien
to rule of law. The Courts always have judicial control over the
arbitrary acts of an Executive Authority.

[ i | | l‘ ‘ Coaling
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(25) It is expected from a Government that it should treat public
property as Trust property and, while it deals with. such property,
it should follow relevant and rational norms and should not act in
an irrational and arbitrary way. Nothing should be done by it which
may give an impression that favouritism is being <hown in favour
of any person. Factors such as relationship, friendship or political
gains should not weigh with the Government for conferring benefits.
A private party should not be benefited at the cost of State. Absolute
discretion is unknown to rule of law. When wide power vests in a
high dignitary, it is expected of him to act fairly and legally. How-
ever, if he misuses his power, the Court is empowered to strike down
the act. In this view, we are fortified by the observations in Ram
and Sham Company v. The State of Haryana and others, (1)
Mohinder Singh Gill and another v. The Chief Election Commissio-
ner, New Delhi and others, (2) The State of Punjab gnd another v.
Gurdial Singh and others, (3) Express Newspapers Pvt. Itd. and
others v. Union of India and others, (4) and Sachiddnand Pandey and
another v. State of West Bengal and others, (5). -

(26) In Ram and Sham Company’s case (supra), it was observed
that there was clear demarcation between the use and disposal of
private property and socialist property. Owner of private property may
deal with itin any manner he likes without causing injury to any one
else. Public property is to be dealt with for public purposes and in
public interest. In Mohinder Singh Gill’s case (supra), it was held
bv Krishna Iyer, J., that the rule of law postulates the pervasiveness
of the spirit of law throughout the whole range of gowernment in
the sense of excluding arbitrary official action.in any .sphere. No
one is an imperium in imperio in our constitutional order. It is
reasonable to hold that the Commissioner cannot defy the law
armed by Article 324. Likewise, his functions are subject to the
norms of fairness and he cannot act arbitrarily. Unchecked power is
alien to our system. In Gurdial Singh’s case (supra) Krishna Jyer,
J., speakmg for the Court, observed :—

" “If the use of the power is for the fulfilment of a legitimate
object the actuation or catalysation by malice is not legi-
cidal. The action is bad where the true object is to

(1) AIR 1985 S.C. 1147
(2) (1978)1 S.C.C. 405.
(3) ALR. 1980 S.C. 319
(4) AIR 1986 S.C. 872
(5) (1987) 2 S.C.C. 295
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reach an end different from the one for which the power
is entrusted, goaded by extraneous considerations, good or
bad, but irrelevant to the entrustment. When the cus-
todian of power is influenced in its exercise by con-
siderations outside those for promotion of which the power
is vested the court calls it a colourable exercise and is
undeceived by illusion. In a broad, blurred sense,
Benjamin Disraeli was not off the mark even in law when
he stated “I repeat ...... that all power is a trust—that we
are accountable for its exercise—that, from the people,
and for the people, all springs, and all must exist.”

Tn  Fxpress Newspapers’ case (supra), it was held that use of power
for an ‘alien’ purpose other than the one for  which the power is con-
ferred is mala fide use of that power. Same is the position when
an order is made for a purpose other than that which finds place in
the order. 'The ultferior or alien purnose clearly sveaks of the
misuse of the power. In Sachidanand Pandey’s case (supra), it was
reiterated :-—

“State-owned or public-owned pronerty is not to be dealt with
at the absolute discretion of the executive. Certain pre-
cepts and principles have to be observed. Public interest
is the paramount consideration. One of the methods of
securing the public interest. when it is considered necegsarv
to dispose of a proverty. is tn cell the pranerty bv nublic
auction or by inviting tenders. Thruch that is  the
ordinary rule, it is not an invariable rule.  There mav he
situations where there are comnelline reasons nececsitat.
ing departure from the rule but then the reasons for the
departure must he rational and should not he snggestive
of discrimination. Apvearance nf vublie justice is as
important as doine iustice. Nothine ghould he done
which gives an apvearance of bias, iobherv or nevotism.”

(97 Tt is now necesarv to advert tn the facts of the case again.
We have already mentioned above that in manw cases more than
one plot were allotted to a nerson either in his own name or in the
names of the members of his familv. Annexure R/3 contains the
names of such 50 persons. Four persons and their familv members
were allotted five plots each. the others and their familv members
were allotted plots varying from two to four each. Some of them
were allotted two and some three in their individual pames.  Some

[ | | "‘ i O N
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were allotted plots even without applications. No reasons were
given in the orders as to why the allottee deserved to be given a
plot. In many cases in the application even no reasons were given
as to why he was entitled to be allotted a plot. Some allottees
might be having houses in Chandigarh, or Mohali or other important
towns but still they had been given plots. It appears that while
making allotments, the Government did net consider that the plots
were in trust with it and these were to be allotted to the deserving
persons only. It is thus evident that.in most of ‘the cases when the
allotments were made, the Government elther did not apply its
mind or acted arbitrarily. :

(28) It is common knowledge that the :market prices of the plots
were much higher than those at which they were allotted. That was
the reason that there .was great clamour for plots inthe Urban
Estates. Some influential persons got the plots allotted and further
sold them at a premium after some time. Most of such sales were
even permitted by HUDA. It goes a long way to show that many
allotments were made to those who wanted to make profit out of
these transactions. What is the effect of transfers by the allottees
will be considered by us at a later stage.

‘ ey

(29) It also deserves. mention that the Government, in order to
oblige some of the influential persons, got carved:out plots out of
green belts or. areas reserved for public purposes such as schools
and allotted the same to them. One of such cases is that of Gen.
Hoon who was allotted a 2 Kanal plot. It was carved out of 24 acres
area reserved for a similar purpose. A building was constructed on
that plot along with boundary wall for a school by the HUDA. The
Administrator, Panchkula, on March 11, 1987, wrote a'note that the
school building was on 2} acres of land whereas the norm for pri-
mary school was 13 acres. He suggested that the building be allotted
to the school with whole of the land and school be upgraded. He also

" gave the names of various institutions which had applied for some
premises to start the educational institutions in Panchkula. Thus
he impliedly suggested that any one of them could be allotted'the
same. The file was marked to the Chief Administrator who propos-
ed that the building be first offered to the education department with
a condition that the land: measuring 1.5 acres would be given free
of cost and the remaining one acre on payment of price.

(30) The file was again marked to the Administrator, Panchkula,
who stated in his. note that the Direetor of Public Instructions was
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keen to have the possession of the building and whole of the land
a* once by making payment of the price of one acre of land. It is
also relevant to point out that the Education Department had also
sent a draft to purchase one acre of extra land. The file was then
sent to the Commissioner, Town and Country Planning, who put a
querry as to what the school would do with one acre extra land.
In nut-shell in spite of the fact that the Education Department was
keen to have the building along with the extra land and had sent
a draft for payment, was not given the extra land by the authority,
for the reasons best known to it. Later the Secretary after noticing
that a number of green belts had been mutilated directed the Chief
Administrator that a 2 Kanal plot be carved out in one corner of
the said one acre plot. This is how a 2 kanal plot was carved out
and allotted to Gen. Hoon. After carving out the 2 Kanal plot the
rest of the land was again allotted to the school. It can safely be
asusmed from the above said circumstances that the Government
it. order to give a plot to Gen. Hoon did not allot one acre of land
to the school for which purpose the plot had been reserved.

(31) Regarding carving out of the plots from the green belts
and the areas to be planned. later in Sector-8 the matter was initiat-
ed by the Senior Town Planner on January 14, 1981, at the instance
of the Chief Minister. He was told by the Commissioner/Secretary
to Government, Town and Country Planning Department, that the
green spaces along with the unused plots be divided into plots of
one Kanal area and 15 Marlas area so that 24 plots became available.
for allotment. Though, the Secretary Town and Country Planning,
in a subsequent note date January 25, 1981, mentioned that the case
had been discussed with the Finance Minister in the presence of the
Director and the Deputy Principal Secretary to the Chief Minister,
and it had been decided that there should be no change in the green
belt, yet, we were informed, that a part of green belt was used for
carving 29 plots which were placed in the discretionary quota of the
Chief Minister. Out of the said plots the Chief Minister allotted 21
plots,—vide order dated June 1, 1981. We have been informed that
in other Sectors as well plots were carved out of the green belt for
allotment at the discretion of the Government. It is thus evident
that in order to oblige influential persons, the zoning plans were
changed and the green belts were mutilated.

(32) The word ‘Zoning Plan’ has been defined in Clause (iii) of

Regulation 2 of the Haryana Urban Development Authority (Erec-
tion of Buildings) Regulations, 1979 (hereinafter referred to as “the

[ | | | Y“ ( e



~ g

183
i T el
S. R. Dass v. State of Haryana and others (R. N. Mittal, J.)

Erection of Buildings Regulations”) as under: —

“(iii)) ‘Zoning Plan’ shall mean the detailed layout plan of the
sector or part thereof as approved by the Chief Adminis-
trator showing the sub-division of plots, open spaces,
streets, position of protected trees and other features and
in respect of each plot, permitted land use, buildings lines
and restrictions with regard to the use and development

of each plot in addition to those laid down in the building
rules.”

Regulation 3-A relates to preparation of zoning plans and it provides
that the Haryana Urban Development Authority may constitute .
committees for preparation of zoning plans. It appears from the
above said regulations that zoning plans have been given great
importance and these cannot be changed on the directions of an
individual. It can be changed only by the committee constituted
for this purpose and for valid reasons.

~ (33) Another regulations was framed under section 54 of the
Act known as Haryana Urban Development Authority (Preservation
of Trees) Regulations, 1979. As the name suggests it was framed
for the purpose of preservation of trees in the Urban Estates. In
Regulation 3 it was said that no person would, except with the pre-
vious permission in writing of the Estate Officer or such other
authorised officer cut down, lop or destroy or cause or permit the
cutting down, lopping or destruction of any tree in any part of the
wood-land area shown in the zoning plan as “protected trees” or
“protected wood land areas”. The open spaces and the trees are
necessary to keep the air free from pollution and to maintain
ecological balance in the towns in these days of industrialisation. .
It is but natural that when green belts were converted into plots,
the trees standing thereon must have been removed and in future
no trees can be planted there. It has not been shown that while
changing the green belts due formalities were observed by the HUDA.
In fact the stand of Mr. Anand Swaroop is that proper formalities
were not followed for carving out the plots in the green belts and
open spaces. Nothing has been brought to our notice that the stand
of Mr. Anand Swaroop is not correct. Even if some decision to
change zoning plan was taken by the Committee constituted for pre-
paring the zoning plan by the HUDA, in pursuance of the directions
of the Chief Minister to carve out plots from the green belt efe.
for allotment by him, that could not have been said to be good
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decision, as the members of such a Committee would not have dared
to defy the Chief Minister.

(34) The matter is not res integra. The interpretation of similar
regulations came up before this Court in Daya Swarup Nehra and
others v. The State of Punjab and others (6). In that case certain
citizens of Chandigarh finding that a plot marked as public space
near their residential houses, was being utilized for installation of a
petrol pump contrary to the statutory provisions relating to the
construction in the area, made representations to the Minister and
Secretary concerned of the State Government. But finding that
there was no response from the authorities and the work of installa-
tion was going on with speed, they filed a writ petition under Article
226 of the Constitution. I. D. Dua, J., as he then was, speaking for
the Bench observed that an administrative agency, which was purely
the creature of statute, had no powers except those given by the
statute which must be found in the statute itself read as a whole by
discovering the legislative intent. In this Republic, as indeed, in
any decent society governed by the rule of law of our responsible
democratic pattern, it is unthinkable that any officer of the Govern-
ment or even the Government itself can be contended to possess
arbitrary and uncontrolled power over the person, property or’in-
terests of the individual citizen, which can be claimed to be exercis-
ed to the citizen’s prejudice without the author being called upon to
justify his action on the basis of a valid law. The constitutional set
up in this republic does not favour vesting of absolute and uneon-
trolled power in the administrative agency of indeed in any single
governmental agency and every government authority in the republic
is governed and controlled by the rule of law. Regarding the
‘Zoning Plan’ the learned Judge observed that it is not open ‘to the
Chief Administrator at any moment to change the same. Conse-
quently, the writ was accepted by the Court. The above case was
followed in Mali Ram Sharma and others v. Employees State Insu-
rance Corporation and another (7). In that case a park shown in
the master plan in Faridabad Complex was allotted for construc-
tion of an Employees State Insurance Hospital.  The action of the
Government was challenged on the ground;that the open park
could not be used for the purpose of hospital. The learned Judge
accepted the contention and held that the master plan was not &

=
4

(6) A.LR. 1964 Punjab. 533,
(7) 1987 PL.J. 215, ~
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simple plan but had a statutory base. The plot holders in the vici
nity were aware of the park when they purchased the plots and
consequently they were entitled to open air, light and the use of
park. We are in respectful agreement with the above observations.

(35) It also requires emphasis that the Government should have
laid certain guide-line for allotting the plots. In case it found that
some person who deserved to be allotted a plot, was not covered
by the guide line it could after giving reasons, allot a plot to him.
The contention of Mr., Gupta that it was not possible for the Govern-
ment to lay guide line as all the situations could not be covered, has
no basis. If the Government was unable to find out deserving per-
sons for allotment of the plots, those could be transferred to general
category, in which lacs of people who had applied for the plots were
waiting for the allotments,

(36) It is next contended by Mr. Gupta that on the faith of the
order of allotment the petitioner paid the price of the plot which had
been accepted by the respondents. In accordance with the provi-
sions of the Erection of Buildings Regulations, he submitted, a plan
of the house which was duly sanctioned. He constructed the house
which is almost complete now. 1ltisin the faith of the orders of the
respondents that he incurred the huge financial expenditure in pur-
chasing and constructing the plot, and, therefore, they are estopped
from cancelling the allotment in any way. In support of his conten-
tion, he placed reliance of M/s Motilal Padampat Sugar Mills
Company Limited v. The State of Uttar Pradesh and others (8),
Union of India and others v. Godfrey Phillips Indic Limited (9) and
Express Newspapers’ case (supra).

(37) The contention of the learned counsel has been examined
by us in great depth. However, as a large number of cases having
different facts have been argued, we propose to discuss this aspect
in detail and then arrive at a decision which will apply to the
present case and to the cases of other allottees who have raised
construction on their plots.

(38) The promissory estoppel is a rule by which if a party, by
words or conduct has made promise or assurance to another for the

(8) A.LR. 1979 S.C. 621.
(9) (1985)4 S.C.C. 369.
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purpose of creating or effecting legal relationship and the other
party has acted upon such promise or assurance, the former cannot
afterwards be allowed to go back on the promise or assurance.
The principle involved in the rule is that it would promote injustice
if a man is allowed to back out from his promise or assurance on
the basis of which another person was induced to act. Bhagwati, J.
as he then was in Motilal Padampat Sugar Mills’s case (supra) defined
promissory estoppel as follows:—

“The true principle of promissory estoppel, therefore, seems
to be that where one party has by his words or conduct
made to the other a clear and unequivocal promise which
is intended to create legal relations or affect a legal rela-
tionship to arise in the future, knowing or intending that
it would be acted upon by the other party to whom the
promise is made and it is in fact so acted upon by the
other party, the promise would be binding on the party
making it and he would not be entitled to go back upon
if it would be inequitable to allow him to do so having
regard to the dealings which have taken place between
the parties, and this would be so irrespective whether
there is any pre-existing relationship between the parties
or not.”

The learned Judge further observed:

“The doctrine of promissory estoppel has also been applied
against the Government and the defence based on execu-
tive necessity has been categorically negatived. Where
the Government makes a promise knowing or intending
that it would be acted on by the promisee and, in fact,
the promisee, acting in reliance on it, alters his position,
the Government would be held bound by the promise and
the promise would be enforceable against the Govern-
ment at the instance of the promisee notwithstanding that
there is no consideration for the promise and the promise
is not recorded in the form of a formal contract as re-
quired by Article 229 of the Constitution. It is elemen-
tary that in a republic governed by the rule of law, no
one, howsoever high or low, is above the law. Every one
is subject to the law as fully and completely as any other
and the Government is no exception.”

[l i | ’\ ‘ | IBE
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The above case was followed in Godfrey Phillips India’s case (supra)
in which Bhagwati, Chief Justice, as he then was, again wrote the
main judgment and observed, thus:

“Now the doctrine of promissory estoppel is well established
and the administrative law of India. It represents a

- principle evolved by equity to avoid injustice and, though
commonly named promissory estoppel, it is neither in the
realm of contract nor in the realm of estoppel. The basis

of this doctrine is the interposition of equity which has
always, true to its form stepped into mitigate the rigour

of strict law.”

The matter was next examined by the Supreme Court in Express
Newspapers’ case (supra). In that case notice of re-entry was given
by the government to the petitioner on the ground that it had for-
feited the lease because of breach of certain clauses of the lease
deed. A. P. Sen J., laid down that the petitioner having acted upon
the grant of permission by the then Minister Works and Housing
and constructed the new Express Building with an increased FAR of
360 and a double basement in conformity with the permission granted
by the lessor ie., the Union of India. Ministry of Works and
Housing with the concurrence of the Vice-Chairman Delhi Develop-
ment Authority on the amalgamation of Plots Nos. 9 and 10, as
ordered by the Vice-Chairman by his order dated October 21, 1970,
as on ‘special Appeal’ as envisaged in the Master Plan having been
directed, the lessor is clearly precluded from contending that the
order of the Minister was illegal, improper or invalid by application
of the doctrine of promissory estoppel.

(39) However, there are some exceptions to the above principle.
Cne of them is that if the Government can show that in view of the
facts which came to light later, great injustice would be done to it
it it is forced to hold its promise, the Court will not force the pro-
mise made by the Government. It is based on the principle that
doctrine of promissory estoppel is an equitable doctrine and it should
vield if enquity so requires. Bhagwati, J. elaborating the point in
Motilal Padampat Sugar Mills’ case (supra) laid down as follows :—

“But it is necessary to point out that since the doctrine of.
promissory estoppel is an equitable doctrine, it must yield
when the equity so requires. If it can be shown by the
Government that having regard to the facts as they have
subsequently transpired, it would be inequitable to hold
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the Government to the promise made by it, the Court
would not raise an equity in favour of the promisee and
enforce the promise against the Government. The doctrine
of promissory estoppel would be displaced in such a case
because, on the facts, enquiry would not require that the
Government should be held bound by the promise made
by it. When the Government is able to show that in view
of the facts which have transpired since the making of the
promise, public interest would be prejudiced if the Govern-
ment were required to carry out the promise, the court
would have to balance the public interest in the Govern-
ment carrying outa promise made to a citizen which has
induced the citizen to act upon it and alter his position and
the public interest likely to suffer if the promise were
required to be carried out by the Government defermine
which way the equity lies : —

Bhagwati, J. has dealt with other exceptions in the same judg-
ment. It has heen held by the learned judge that where the Govern-
ment owes a duty to the public to act in a particular manner, the
doctrine of promissory estoppel cannot be invoked for preventing
the Government from acting in discharge of its duty under the law.
The doctrine of promissory estoppel cannot be applied in teeth of an
obligation of liability imposed by law. It also cannot be invoked to
compel the Government or even a private party to do an act
prohibited by law. There can also be no promissory estoppel against
the exercise of legislative power. The following observations of
Professor S.A.De Smith in his book Judicial Review of Administra-

tive Action, Fourth Edition’ made at pages 335 and 336 also support
the above view:—

“The concept of bad faith eludes precise definition but in
relation to the exercise of statutory powers it may be said
to comprise dishonesty (or fraud) and malice. A power
is exercised fraudulently if its repository intends to achieve
an object other than that for which he believes the power
to have been conferred.

A power is exercise maliciously if ifs repository is motivated
by personal animosity towards those who are directly
affected by its exercise.

[T . f | ( [N
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If the Court concludes that the discretionary power has been
used for an unauthorised purpose it is generally immaterial
whether its repository was acting in good or bad faith.
But there will undoubtedly remain areas of administration
where the subject matter of the power and the evident
width of the discretion reposed in the decision-maker
render its exercise almost wholly beyond the reach of
judicial review. In these cases the Courts have still
asserted jurisdiction to determine whether the authority'
has endeavoured to act in good faith in accordance with
the prescribed purposes. In most instances “the reserva-
tion for the case of bad faith is hardly more than a for-
mality”. But when it can be established, the Courts will
be prepared to set aside a judgment or order procured or
made fraudulently despite the existence of a genrerally
worded formula purporting to exclude judicial review.”

At page 103 of the same book, the following observations may be
read with advantage :—

“However, there is a growing body of authority, attributable
in large part to the efforts of Lord DRenning, to the effect
that in some circumstances when public bodies and offi-
cers, in their dealings with a citizen, take it upon them-
selves to assume authority on a matter concerning him,
the citizen is entitled to rely on their having the authority
that they have asserted if he cannot reasonably be ex-
pected to know the limits of that authority; and he
should not be required to suffer for his reliance, if they
lack the necessary authority. But it is extremely diffi-
cult to define with any degree of precision the circum-
stances in which the Courts will be prepared, in the in-
terest of “fairness” to the individual, to derogate from
orthodox notions of ultra vires.

First, public authorities have been held bound by assurances
given in this regard of formal or procedural statutory
requirements upon which individuals have relied to
their detriment. This principle was applied to a deter-
mination by a planning official upon whom the power to
decide had not been delegated in proper form. The
further suggestion that the authority would be similarly
bound if it had no power at all to delegate is probably
wrong.”
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In Godfrey Philips India’s case (supra) again it was reiterated
that the doctrine of promissory estoppel was not applicable to the
cases as given in Motilal Padampat Sugar Mills’ case (supra). In
Express Newspapers case (supra) Sen J., while discussing this
matter said that in public law, the most obvious limitation in
doctrine of estoppel is that it cannot be evoked so as to give an
overriding power which it does not in law possess. In other words, no
estoppel can legitimate action which is ultra vires. Another limi-
tation is that the principle of estoppel does not operate at the level
of Government policy. Estoppels have however been zllowed to
operate against public authority in minor matters of formality
where no question of ultra vires arises.

(40) It emerges from the above discussion th~t the principle of
promissory estoppel is also not applicable where an order on the
basis of which estoppel is claimed is ‘ultra vires. When an order
can be said to be ultra vires, has already been discussed. The
principle is further not applicable to compel a party to do an act
prchibited by law or to prevent it from discharging its legal duty.
The principle is likewise not applicable to the Legislature in exer-
cise of its legislative function. It also cannot be invoked if it is
found to be inequitable or unjust. These are the broad outlines.
However, as pointed out by de Smith, the Courts can in certain
circumstances, in the interest of justice derogate {rcin the notions
of ultra vires. But it is difficult to define with precision the cir-
cumstances in which they can do so.

(41) Now it is to be seen whether the principle of I'romissory
Estoppel is applicable to the present case. The petitioner started
construction of the house after getting the plan sancticned and
almost completed the same by spending a huge amount when the
order of cancellation of the plot was passed by the Chief Minister.
In case the cancellation is allowed to stand, he will suffer a huge
loss. It may also be pointed out that the Chief Minister, even
though not aware of the rule of promissory estoppel, had
given due consideration to the rule when he passed the order,
dated September 8, 1987, by which he ordered that the allotments
of plots from the discretionary quota on which the houses had
already been completed and the Completion Certificate had been
issued by the concerned Estate Officer, be not cancelled. The afore-
said order was applicable to all the allottees of the plots from the
discretionary quota. They included even those allottees, who had
been allotted plots carved out of green belts or areas reserved for
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public use. Thus, the contention of Mr. Anand Swaroop that the
rule of Fromissory Estoppel cannot be applied to the petitioner
runs counter even to the decision taken by the Chief Minister. At
the same time, it is difficult to distinguish the cases of the allottees
who had completed the contruction but not been able to secure
Completion Certificate, from those who had been fortunate enough
to secure the same. On the basis of the same logic, it is not reason-
ably possible~to put in different category the cases of the allottees
who had start%d construction of their houses on the plots allotted
to them after getting the Plans sanctioned from the prescribed
Authority but were not able to complete the construction up to the
date when the cancellation of the plots was ordered. We are
turther of the view that if an allottee started construction of the
house, it did not make any difference whether the plot was carved
out from the green belt, or from the area originally meant for con-
struction of the residential houses of a different category or size,
or the use of which was to be determined later, or the area was
reserved for any other public purpose. Therefore the petitioner
and all the other allottees, who had started construction after
getting the plans sanctioned, before the order of cancellation was
passed, would be entitled to the benefit of the rule of Estoppel.

(42) It is next contended by Mr. Gupta that the petitioner was
not afforded any opportunity to represent his case before the order
of cancellation of the plot was passed against him. Such an order
should not have been passed without giving him a hearing. Thus
the order violates the principle of natural justice. He has also
referred to some provisions of the Act and submitted that if any
penal action is required to be taken thereunder, an opportunity ot
hearing is provided by the Legislature to the person concerned.
According to Mr. Gupta, if an opportunity had been given to him
he could have shown that he was entitled to retain the plot. On
the other hand, Mr. Anand Swaroop has argued that the order of
allotment of the plot in favour of the petitioner was wvoid ab initic
and therefore, it was not necessary for the respondents to give a
show cause notice to him. He further contends that if the Court
finds that the show cause notice was necessary, the respondents
can be directed to give to the petitioner a show cause notice and if
after hearing him they find that the order of cancellation of the
plot should not have been passed, they would recall the same.
According to him post-decisional hearing is equally efficacious.

(43) We have given our thovughtful consideration to the argu-
ments. -Before dealing with the contentions of the learned counsel,
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it is appropriate to have a general idea as to what natural justice is
and to what cases the principle of natural justice applies. The
question as to what the phrase ‘natural justice’ means has been
dealt with by the Supreme Court in Swadeshi Cotton Mills etc. v.
Union of India etc. (10) as follows: —

“Well then, what is “natural justice”? The phrase is .not
capable of a static and precise definition. It cannot be
imprisoned in the straight-jacket of a castdiron formula
Historically, “natural justice” has been used in a way
“which implies the existence of moral principles of self-
evident and unarguable truth”, “Natural Justice” by
Paul Jackson, 2nd Edition, page 1. In course of time, Judges
nurtured in the traditions of British jurisprudence, often
invoked it in conjunction with a reference to “equity and
good conscience”. Legal experts of earlier generations
did not draw any distinction between “natural justice”
and “natural law”. “Natural Justice” was considered as
“that part of natural law which relates to the admini-
stration of justice.” Rules of natural justice are not
embodied rules. Being means to an end and not an end
in themselves, it is not possible {o make an exhaustive
catalogue of such rules. ‘

But two fundamental maxims of natural justice have' now
become deeply and indelibly ingrained in the common
consciousness of mankind as pre-eminently necessary to
ensure that the law is applied impartially, objectively and
fairly. Described in the form of latin fags these twin
principles are : (i) audi alteram partem and (ii) nmemo
jude in re sua. For the purpose of the question posed
above, we are primarily concerned with the first. This
principle was well-recognized even in the ancient world.
Seneca, the philosopher, is said to have referred in Medea
that it is unjust to reach decision without a full hearing.
In Maneka Gandhi’s case (AIR 1978 SC 597) Bhagwati,
J. emphasied that audi alteram partem is a highly effec-
tive rule devised by the Courts to ensure that a statutory
authority arrives at a just decision and it is calculated
to act as a healthy check on the abuse or misuse of power.
Hence its reach should not be narrowed and its appli-
cability circumscribed.”

(10) AIR 1981 S.C. 818.
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Before 1967, it was thought that the principles of natural justice
were applicable only to the judicial or quasi judicial decisions and
not to the administrative decisions. But later the concept changed
and it was held in State of Orissa v. Dr. Binapani (11) that even an
administrative order or decision in matters which involve civil con-
sequences should be made consistently with the rules of natural
justice. The meanings of phrase “civil consequences” have been
given in Mohinder Singh Gill and another v. The Chief Election
Commissioner,” New Delhi and others (12). The relevant observa-
tion made by Krishna Iyer, J. speaking for the Bench, is as follows: —

“But what is a civil consequence, let us ask ourselves, by pass-
ing verbal booby-traps? ‘Civil consequence’ undoubtedly
cover infraction of not merely liberties, material depriva-
tions and non-pecuniary damages. In its comprehensive
connotation, everything that affects a citizen in his civil
life inflicts a civil consequence.”

In A. K. Kriapak v. Union of India, (13) these principles were held
to be applicable to administrative enquiries. @ The Court observed
thus : —

“If the purpose of these rules of natural justice is to prevent
miscarriage of justice one fails to see why those rules
should be made inapplicable to administrative enquiries.
Often times it is not easy to draw the line that demarcates
administrative enquiries from quasi judicial enquiries ...
Arriving at a just decision is the aim of both quasi judicial
enquiries as well as administrative enquiries. An unjust
decision in an administrative enquiry may have more
far-reaching effect than a decision in a quasi-judicial
enquiry.”

1t was further observed in that case that the aim of the rule is to
secure justice or to put it negatively to prevent miscarriage of
justice. The rule can operate only in area not covered by any law
validly made. In other words, they do not supplant the law of the
land but supplement it. The maxim audi alteram partem is a
universally respected rule and unless it is followed, there is possibi-
lity of miscarriage of justice. In a recent judgment in

(11) AIR 1967 S.C. 1269.
(12) AIR 1978 S.C. 851
(13) AIR 1970 S.C. 150
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K. I. Shephard’s and others v. Union of India and others ”(_Ii)
rianganath Misra, J. laid down that fair play is a part of the public
policy and is a guarantee for justice to citizens. In our system of
rule of law every social agency conferred with power is required to
act fairly so that social action would be just and there would be
turtherance of the well-being of citizens. The rules of natural jus-
tice have developed with the growth of civilization and the con-
went thereof is often considered as a proper measure of the level of
civilisation and Rule of Law prevailing in the community. Man
within the social frame has struggled and it has taken scores of years
for the rules of natural justice to conceptually enter into the field
of social activities. Two of the essential features of the maxim
audi alteram partem are : firstly, show cause notice to the concern-
ed party, secondly, an opportunity to him to explain his case.

(44) The circumstances in which observance of the principle may
not be compelled have been succinctly dealth with in S. L. Kapoor

v. Jagmwohan and others, (15). 'The relevant observations are as
follows :—

“In our view the principles of natural justice know of no
exclusionary rule dependent on whether it would have
made any difference if natural justice had been observed.
‘The non-observance of natural justice is itself prejudice to
any man and proof of prejudice independently of proof
of denial of natural justice is unnecessary. It ill comes
from a person who was denied justice that the person who
has been denied justice is not prejudiced. As we said
earlier where on the admitted or indisputable facts only
one conclusion is possible and under the law only one
penalty is permissible the Court may not issue its writ to
compel the observance of natural justice, not because it is
not necessary to observe mnatural justice but because
Courts do not issue futile writs. We do not agree with
the contrary view taken by the Delhi High Court in the
judgment under appeal.” '

The above observations were followed by a Constitution Bench
in Olga Tellis and others v. Bombay Municipal Corporation and others,
(16) and it was held that these sum up the true legal position regard-
ing the purport and implication of the right of hearing. The matter

(14) (1987) 4 S.C.C. 431.
(15) AIR 1981 S.C. 136.
(16) AIR 1986 S.C. 180
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also came up for decision in Swadeshi Cotton Mills’ case (supra).

The learned Court after quoting a para from Judicial Review by Pro-
fessor de Smith observed : —

“In short, the general principle as distinguished from an
absolute rule of uniform application seems to be that
where a statute does not, in terms, exclude this rule of
prior hearing but contemplates a post decisional hearing
amounting to a full review of the original order on merits,
then such a statute would be construed as excluding the
audi alteram partem rule at the predecisional stage. Con-
versely, if the statute conferred the power is silent with
regard to the giving of a predecisional hearing to the
person affected and the administrative decision taken by
the authority involves civil consequences of a grave nature,
and no full review or appeal on merits against that decision
is provided, courts will be extremely reluctant to con-
strue such a statute as excluding the duty of affording
even a minimal hearing shorn of all its formal trappings
and dilatory features at the voredecisional stage, unless,
viewed pragmaticallv. it would paralvse the administrative
process or frustrate the need for utmost vromptitude. Tn
short rule of fairplay “must not be jettisoned save in very
exceptional circumstances where compulsive necessity so
demands.” The Court must make every effort to salvage
this cardinal rule to the maximum extent vnossible, with
the situational modifications. But. to recall the words of
Bhagwati, J., the core of it must, however, remain, namely,
that the person affected must have reasonable ovportunity
of being heard and the hearing must be a genuine hearing
and not an empty public relations exercise.”

Again, in K. I. Sheohard’s case (supra) the matter was examined by
the Supreme Court. In that case the services of certain employees
had been terminated and thev came to the Court against the order
of termination of services. During arguments, a contention was
raised on behalf of the respondents that the employees could make a
representation and if they did so, their cases would be examined.
R. N. Misra, J., speaking for the Court observed that the post-deci-
sional hearing would not meet the ends of justice. The petitioners
have been turned out of employment and having been deprived of
livelihood they must be facing serious difficulties. There is no justi-
fication to throw them out of employment and then give them an
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opportunity of representation when the requirement is that they
should have the opportunity referred to above as a condition prece-
dent to action. It is further observed that it is common experience
that once a decision has been taken, there is a tendency to uphold
it and a representation may not yield any fruitful purpose. These
observations are aptly applicable to the present case.

(45) Keeping in view the general principles stated above let us
examine the orders passed by the Chief Minister for cancelling the
plots. ‘Two orders have been passed on behalf of the Chief Minister:
one dated June 24, 1987 and the other dated September 8 1987. Both
the orders bear the signatures of the Principal Secretary to the
Chief Minister. It seems curious that although the fate of thousands
of persons stands sealed by the aforesaid orders yet the Chietf
Minister did not even care to sign the orders himself. It appears
from the language of the orders that he did not even read his
earlier order dated June 24, 1987 when he passed the order dated
September 8, 1987 nor his principal Secretary, in whose hand the
orders are written, brought the earlier order to his notice at the time
when he wrote the order dated 8th September, 1987. By the first
order he had cancelled the allotments made by the previous Govern-
ment only and by the latter order he cancelled the allotments made
since April 1, 1977. In the first order he specifically said that if
the representations were received against the cancellation and it
was found that such allotments were made to persons who did not
own any plot or house anywhere in the country either in their own
names, or in the name of their spouses or the children, in such cases
the plots could be restored after verification but while making the
latter order no such order was incorporated therein. However, an-
other exception was made in the cancellation order. It was that if
any allottee had completed the construction and obtained comple-
tion certificate fromm the HUDA, his allotment would not stand can-
celled. It is thus evident that the Chief Minister, at that stage, did
not consider it proper to allow the allottees even to make represen-
tations to the Government against the order of cancellation.

(46) 1t is beyond comprehension as to why such a blanket order
of cancellation was passed in a country where rule of law prevails.
It was nothing else but in the language of 1. S. Tiwana, J., a Farman-
a-Shahi. The learned Judge used the word while he was examining
the legality of the order of the Government in rejecting the reco-
mmendations of the former Chairmen of the Improvement Trusts

[ { i | '\ ‘ I A



197
__S. R. Dass v. State of Haryana and others (R. N. Mittal, J.)

}

regarding allotment of plots to various persons out of Government
quota, in Baldhir Kaur v. The State of Punjab and another (17). He
said that all that the State Government could examine or go into
before granting or not granting) its approval was to see as to whether
the various Trusts had acted within the framework of rules while
making the allotments. It just could not disapprove or decline to
grant approval for any reason or no reason. Apparently the impugn-
ed order was in the nature of Farman-a-Shahi.

(47) It is not understandable as to why the Chief Minister did
not consider it necessary at the time of passing the subsequent order
to allow the allottees to retain the plots in certain circumstances as
had been done by him at the time of passing the order dated June
24, 1987. We think that if a plot was given by the Government for
construction of a house for residence to a citizen of India, who did

" not own any house in Delhi, Chandigarh, Mohali or any other town
with ‘A’ class Municipality in the Punjab or Haryana either in his
own name, or in the name of his spouse or dependent children, his
allotment should not have been cancelled without giving any reason.
A house for residence for a person in the present age is a primary
necessity and is as important as good food, medicine, education and
clothing. It may be highlighted again that this principle to some
extent was recognised even by the Chief Minister while passing the
order of cancellation dated June 24, 1987, wherein he had said that
the allotment of the plots be restored to the allottees if they did not
own any plot or house anywhere in the country, either in their own

" names or in the name of their spouse or minor children. It cannot

be overlooked that some houses had been completed by the allottees,
on which they had spent their life-savings but could not obtain
completion Certificates, while many were near completion.

(48) It is relevant to point out at this stage that a plot in Panch-
kula was allotted to Smt. Satwanti predecessor-in-interest of
the petitioner in Civil Writ Petition No. 6516 of 1987 by Shri
Khursheed Ahmad, who was a Minister for Local Self Government
at that time. He is also a Minister in the present Government. In
the written statement a plea was taken by the respondents that the
allotment made by Mr. Khursheed Ahmad was ulfra vires the provi-
sions of the Act and the Regulations. It was pleaded, that first she
sought to transfer the plot in favour of Shri Vijay Kumar but later
she transferred that in favour of Shri Lachhman Dass and Shri Hem

(17) 1983 P.L.J. 414, o
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Raj. It was not transferred in favour of Shri Vijay Kumar as she
got more profit from Lachhman Dass etc. It was further pleaded
that it was a racket meant to distribute public properties to their
favourites by the Ministers in the erstwhile Governments. As
Mr. Khursheed Ahmad is the Minister in the present Government
as well, we directed him to file an affidavit. He defended his order
of allotment and commented adversely on what was pleaded in the
written statement. It goes to show that the Chief Minister while
taking a decision of such far-reaching consequences did not consult
his collegues in the Cabinet. It is regrettable that whereas the
former Ministries allotted some plots to the undeserving persons,
the present Government cancelled all the allotments including
those made in favour of the deserving persons. Some of them had
even constructed houses by spending their life-savings thereon. The
bona fide purchasers from the original allottees have not been spared
either,

(49) In pursuance of the order of the Chief Minister the Chief
Administrator HUDA issued memo. No. 229-34 dated 8th September,
1987, annexure P-3, to the Estate Officers, Panchkula, Karnal, Rohtak,
Faridabad, Guragon and Hissar, informing them that the Government
had decided that all the residential plots allotted under discretionary
quota from 1st April, 1977 till date should be cancelled with imme-
diate effect. However, such plots over which construction had been
completed and completion certificate had already been obtained
from the authorities concerned, should not be cancelled. He direct-
ed them to carry out the orders of the Government and repert
compliance. He also prescribed a proforma to be sent to the allottees.
In pursuance of the above memo., the Estate Officer, Panchkula
wrote memo. No. E.O. (P)-87/DQ-206, dated 10th September, 1987,
annexure P-4 to the petitioner cancelling his plot. The memo, reads
as follows:—

“Dear Sir,

In terms of its policy decision dispensing with discretionary
gquota allotments, the State (zovernment has ordered can-
cellation of the allotment of plot No. 591, Sector 6, Panch-
kula already made to you,—-vide allotment letter No.
17241 dated 20th August, 1981.

The amount deposited by you towards any instalment of the
price of the plot is being refunded separately.”
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From a reading of the memo. it is evident that no opportunity to
make representation against the order of cancellation was even pro-
vided to the petitioner by the Estate Officer. No order has been
brought to our notice by which a formal decision was taken by the
HUDA after receipt of the order of the Government, to cancel the
plots. As already mentioned, HUDA is a statutory body and before
issuing the letters it was incumbent upon it to have taken a formal
decision.

(50) Mr. Anand Swaroop, learned counsel for HUDA has argued
that the order of the Chief Minister dated 24th June, 1987 wherein he
had ordered that the allottees could make a representation in cer-
tain circumstances be read as a part of the order dated 8th Septem-
ber, 1987. Thus, the allottees had the right to make a representa-
tion and in case they had done so, the HUDA would have considered
the same. We do not find any substance in the submission. It
appears from the two orders of the Chief Minister that the latter
order was passed in supersession of the former order. Moreover,
the orders of the Chief Minister were not brought to the notice of
the allottees. They, therefore, could not know about the former
order. If the HUDA from the aforesaid orders understood that an
opportunity was to be provided to the allottees it should have done
so. It was incumbent for the HUDA which is an independent body,
to have applied its mind before issuing the letter of cancellation in
compliance with the orders of the Government. If is also worth
mentioning that even the proforma of the letter of cancellation was
provided by the Government and the letters were issued by the
Estate Officers on the proforma. Thus, there was no application of
mind by the Estate Officer even.

(51) Now it is to be seen by us whether the orders of allotments
are void abinito as contended by Mr, Anand Swaroop. We have
already held that the Government could have a discretionary quota
out of which it could allot the plots. In the circumstances, it can-
not be said that the orders of allotments, of the plots by the Govern-
ment are void ab initio. Mr. Anand Swaroop in this context had
referred to Deep Chand and another v. The Additional Director,
Consolidation of Holdings, Punjab, Jalandhar and another (18)
wherein it was observed that the case of void order or orders which
are without jurisdiction stand on a different footing. An order
which is a nullity or which is invalid does not require to be set

(18) 1964 P.L.R. 318.
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aside and may be ignored for it is not only bad but is incurably bad.
It is automatically null and void without more ado, though it is
sometimes convenient to have it declared to be so. The above
observations are unexceptionable out in our view they are not
applicable to the present case as the orders of allotment are not void
ab initio,

(52) Mr. Anand Swaroop also placed reliance on a recent deci-
sion of Delhi High Court in Civil Writ Petition No. 866 of 1986
(Vikas Vihar Co-operative Group Housing Society v. Union of
India and another) decided on 1st June, 1987, wherein allotments
of land in South Delhi to the respondent-Cooperative Societies the
members of which were members of Parliament and other impor-
tant persons were set aside by the Court. The facts of that case
are, however, different. There, a decision had been taken by the
Government imposing a ban on allotment of land to the Cooperative
Societies in South Delhi. The petitioner-society requested for allot-
ment of land in South Delhi in 1981. They were informed about
the ban. Some of the Co-operative Societies the members of which
were members of Parliament and Ministers made an application for
allotment of the land in South Delhi. The Official of the Ministry
cautioned the Co-operative Socities that if land was allotted to the
Co-operative Societies the membership of which was wholly of M.Ps.
that would be discriminatory. Thereafter membership was increased
and the relatives of M.Ps were included so as to give a look that the
societies were not wholly for M.Ps. After it had been done the
ban on allotment of land in South Delhi was removed and the land
was allotted to such societies. The petitioner-society which had
come into existence prior to the abovesaid Societies and had applied
for allotment of land earlier, was not allotted land. In the above
circumstances, the order of allotment was cancelled . We are of

the view that the ratio in the said case is not applicable to the facts
of the present case.

(53) The other argument of Mr. Anand Swaroop is that the
respondents can give a hearing to the petitioner in case he makes
an application and if it is found that he is entitled to retain the
plot, the order of cancellation will be recalled. He has placed
reliance on the observations in Smt. Maneka Gandhi v. Union of
India and another (19) and Swadeshi Cotton Mills® Case (supra).
The matter has already been discussed at some length. The HUDA
while issuing the notices of cancellation did not apply its mind at

(19) A.LR. 1978 S.C. 597.
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all. It is a statutory body and it should have taken an independent
decision before issuing letter of cancellation. The Government
though in the first order had ordered that the representation could
be made by allottees but in the subsequent order it, for the reasons
best known to it, did not say so. In this situation, it will not be
proper to direct the petitioners to file a representation before the
respondents, when their allotments have already been cancelled.
In Maneka Gandhi’s case (supra) the Government had accepted
even in its written statement to give post decisional hearing. It
had further stated that if the impounding of the passport was
ordered, it would not continue for a period of more than six months
from the date of the decision. Moreover, the order which was
sought to be quashed related to impounding of the passport. In
the above circumstances the post decisional hearing was considered
to be sufficient compliance with the principles of natural justice. In
Swadeshi Cotton Mills’ case (supra) the Legislature had provided
post decisional hearing in Section 18-F of the Industries (Develop-
ment and Regulation) Act. In view of the Section it was conceded
by the Government in the High Court that the petitioner had a right
of such hearing. Moreover, the Solicitor General also gave an
undertakiug in the Court that the Central Government would give
a hearing to the appellant within a reasonable time after the take
over, if it approached the Government. We are, therefore, of the
view that Mr. Anand Swaroop cannot derive any beneﬁt from the
observations ia the said cases.

(54) However, in the facts and circumstances of this case, in
our opinion, the post decisional hearing, would not meet the ends
of justice. Consequently, the impugned order is liable to be quashed
on the ground that the petitioner was not provided with an oppor-
tunity to represent his case before the order of cancellation was
passed and thus the salutary principle of audi alteram partem was
violated by the respondents,

(55) It is next contended on behalf of the petitioner that the
order of allotment in favour of the petitioner was a valid order.
After the order of allotment he deposited the price of the plot.
The order was in consonance with section 15 of the Act, read with
rule 3 and Regulation 5(3) and did not violate any provisions of the
Act rules or regulations. Therefore, the order of allotment cannot
be said to be void ab initio. He also made reference to section 58(2)
of the Act.
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(56) We have duly considered the argument of the learned
counsel. The argument is not relevant in the the case of the peti-
tioner, as we have already observed that the Government is estopp-
ed from cancelling his plot. The reply to the argument in the case
of other allottees, who have not started construction, depends on
the fact whether the plot was got carved out by the Government in
abuse of its power, or the allotment of the plot was made by it
arbitrarily. 1if their cases fall within the purview of the above
categories, the allotments in their favour can be cancelled. We, are, .
however, quashing the order of cancellation of all the plois and laying
down the guidelines as to who are entitled to retain the plots and
directing the Government to give notices and consider the matter
in accordance with those guidelines. It may be observed that merely
because the order of allotment was in consonance with Section 15
read with rule 3 and Regulation 5(3), the same cannot become
valid, if it is suffering from the vice of ultra vires. Section 58(2)
provides that anything done or any action taken including any order
or rule made under any provisions of the Punjab Urban Estates
(Development and Regulation) Act, 1964, shall so far as it is not
inconsistent with the provisions of this Act, continue in force and
be deemed to have been done or action taken under the provisions
of this Act, unless and until it is superseded by anything done or
any action taken under this Act. We do not think that the section
is applicable to this case. No provision from the Purdab Urban.
Estates (Development and Regulation) Act has been brought to our
notice in pursuance of which the order of allotment was passed by
the Government. The said Act has been repealed with effect from
the date the HUDA came into existence. All the allotments have
been set aside from the date HUDA had come into existence.
Consequently, Mr. Gupta, cannot derive any benefit from the said
Section.

(57) It is then contended by Mr. Gupta that under section 15(5)
of the Act title in the allotted porperty passed to the allottee when
the entire consideration together with interest had been paid. The
petitioner after he had paid all the dues had been issued a certificate
of non-encumbrance. There was no power in the Act, rules or the
regulations authorising the respondents to cancel the allotment. He
further contends that even if whole of the money has not been paid,
it does not make any difference. The possession of the plot has been
given to the petitioner in part performance of the contract and he
is ready to perform his part of the agreement. Therefore, in view
of Section 53-A of the Transfer of Property Act, the order of can-
cellation cannot be passed by the HUDA.
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.(58) Again the basic question is whether the order of allotment
passed by the Government is ultra vires. If it is so, the respondents
have a right to cancel the allotment. Section 17 of the Act or Sec-
tion £3-A of the Transfer of Property Act have nc applicability in
such cases.

(59) Section 50 of the Act, it is next contended by Mr. Gupta,
provides that every order passed by the State Government is final
and cannot be questioned in any suit or legal proceedings. The
order of allotment passed by the Government in favour of the peti-
tioner is final under the said section and the respondents have no
jurisdiction to review the said order.

(60) We have given our thoughtful consideration to the argu-
ment. As already mentioned, in case the order of allotment is
ultra vires, it can always be set aside by the Government. No doubt
Section 50 excludes the jurisdiction of the Civil Court with regard
‘to the orders passed under the Act. This provision has, however,
no applicability to the orders which are ultra vires. It is not neces-
‘sary to deal with this matter any further.

(61) Yet another argument raised by Mr. Gupta is that—wvide
the impugned order, all the residential plots allotted under the dis-
cretionary quota from April 1, 1977 have been cancelled. The date
April 1, 1977 has been picked up from a hat and there is no rationale
behind it as there is no basis for classifying separately the allottees
prior to Anril 1, 1977 and those after the said date. He submits that
‘selection of date is thus arbitrary and violative of Article 14 of the
Constitution of India. He sought support for his submission from
D. R. Nim v. Union of India (20) and D. S. Nakara and others wv.
Union of India (21).

(62) Mr. Anand Swarcop in reply to the contention, has sub-
‘mitted that the Act came into force with effect from April 1, 1977
and the HUDA was constituted from the said date. Thus, the
allotments prior to the date of coming into force of the Act have
‘been retained and those made after the said date have been cancell-
ed. According to him, Article 14 permits reasonable classification of
persons and the persons whose plots have been cancelled fall within
a reasonable classification.

(20) ALR. 1967 S.C. 1301.
(21) A.LR. 1983 S.C. 130.
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(63) We have given our thoughtful consideration to the argu-
ment of the learned counsel. The submission made by Mr. Anand
Swaroop, however, does not appear to be correct. The Act received
the assent of the President of April 30, 1977 and it was published in
the Haryana Gazette (Extraordinary) Legislative Supplementary
Part 1, dated May 2, 1977. Thus, the Act came into force with
effect from the date of its publication in the Gazette, i.e. May 2, 1977.
Thus the HUDA could not come into existence in pursuance of the
Act on April 1, 1977. However, it is relevant to point out that the
Government had earlier promulgated an Ordinance called the
Haryana Urban Development Authority Ordinance, 1977 which was
repealed by virtue of section 60 of the Act. It was neither pleaded
nor argued before us that the HUDA was constituted on April 1,
1977 in pursuance of the said Ordinance. It is, thus, evident that
the date April 1, 1977 has been selected arbitrarily by the Chief
Minister.

(64) Tt is well settled that Article 14 of the Constitution of India
forbids Class Legislation. However, it permits reasonable classifica-
tion for the purpose of legislation provided the classification satisfies
the twin tests, namely, the classification is founded on an intelligible
differentia which distinguishes persons or things that are grouped
together from those that are left out of the group; and the
differentia must have a rational nexus to the object sought fo be
achieved by the statute in question (See A.ILR. 1958 S.C. 538). In
the present case, there is no rationale in fixing April 1, 1977 for
the purpose of cancellation of allotment of the plots. Therefore,
we are of the view that the impugned order is liable to the struck
down on this ground as well.

(65) In the above view, we got force from the observations of
the decisions referred to by Mr. Gupta. In D. R. Nim’s case (supra)
in the impugned order, an artificial and arbitrary date was selected
for classifying members of Indian Police Service. It was held by
the Supreme Court that the Central Government could not pick out
a date from a hat and that was what seemed to have been done in
the case. Consequently, the impugned order was quashed. In
D. S. Nakara’s case (supra), briefly, the facts are that the Govern-
ment,—uvide order, dated May 25, 1979 liberalised the formula for
computation of pension and it was made applicable to Government
servants who were in service on March 31, 1979 and retired there-
after. The petitioners who had retired prior to the said date, claim-
ed the benefit of liberalisation of pension on the ground that the
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date fixed was arbitrary and was violative of Article 14 of the Consti-
tution of India. Desai, J. while speaking for the Court, observed
that the classification being not based on discernible rational princi-
ple and being wholly unrelated to the objects sought to be achieved
by grant of liberalised pension and the eligibility criteria devised
being thoroughly arbitrary, the eligibility for liberalised pension
scheme of “being in service on the specified date and retiring subse-
guent to that date” in the memorsnda, violatez Article 14 and is
unconstitutional and liable to be struck down. The above observa-
tions are fully applicable to the preseat case.

(66) Faced with this situation, Mr. Anand Swaroop has submitt-
that the impugned order of cancellation of plots may be treated as
effective from May 2, 1977 instead of April 1, 1977. According to
him, in that situation some more allottees can get the benefit of
retaining the plots. We, however, do not think that the Court can
change the date at the instance of the Government when no formal
order has been passed by it. In case we allow the Government to
change the date, it can cause greater injustice in certain cases to
the concerned parties. For example, if the Government is allowed
to change the date to some previous date at its request so that the
date ceases to be arbitrary, it would affect thousands of other
allottees against whom the Government never intended to pass an
adverse order. The net result is that April 1, 1977, the cut-off date
is clearly arbitrary. We, therefore, strike down the impugned order
on the ground that it is violative of Article 14 of the Constitution
of India, as it impinges upon the fundamental right of equality
before law vested in the petitioners.

(67) It is next contended by Mr. Gupta that no averment has
been made by the respondents that the discretionary quota has
been abolished. That being so, the order of cancellation is wholly
illegal. Even if it is assumed that the discretionary quota has been
abolished it can operate prospectively and not retrospectively. It is
further submitted that no executive order can divest a person of the
rights which had vesied in him, and, therefore, the order of cancella-
tion is bad. On the other hand, Mr. Anand Swaroop has submitted
that the Government has decided that in future no allotments shall
be made from the discretionary quota. According to him, the doc-
trine of retrospectivity does not arise in the present case as the
orcder of allotment is ulira vires and such an order does not confer
any vested right on an allottee.
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(68) We have duly considered the argument. Again, the main
question is whether the order of allotment of the plots made by the
Government is ultra vires. If it is so, it can always be set aside.
We have already dealt with the matter at a considerable length.
Further we have held that the orders of cancellation of plots are
liable to be set aside. Mr. Anand Swaroop has also given an under-
taking that the plots shall not be allotted in future out of the dis-
cretionary quota. In the circumstaces, it is not necessary to go into
the matter any further.

C.W.P. No. 7777 of 1987

(69) In the above case, Shri Ram Kishan allottee of the plot
had transferred the same in favour of the petitioner for valuable
consideration and the transfer had been sanctioned by the Estate
Officer. Mr. Bhandari, counsel for the petitioner, has submitted
that the petitioner had purchased the plot for consideration from
the allottee and the Conveyance Deed had been executed by the
Estate Officer, in his (petitioner’s) favour. The Estate Officer issued
a Certificate, Annexure P4, saying that he had a marketable title
in the property. He also obtained permission to construct a house
thereon and applied for grant of loan from the Army Authorities.
He was sanctioned a loan of Rs. 75,000 payable in instalments. Even
one instalment thereof had been withdrawn by him. He submits
that the petitioner is a bona fide purchaser for consideration and in
view of section 41 of the Transfer of Property Act the respondents
could not cancel the allotment in his favour.

(70) We find force in the argument. Section 41 provides that
where with the consent express or implied, of the persons interested
in immovable property a person is an ostensible owner of such pro-
perty and transferred the same for consideration, the transfer shall
not be voidable on the ground that the transferor was not authorised
to make it. It was not disputed before us that the original allottee
had an allotment letter in respect of the said plot from the HUDA
in his favour. The entire consideration was paid by the petitioner
to the allottee and it was after the permission was granted by HUDA,
the plot was transferred. Tt is not proved that the petitioner was a
privy to the allotment of the plot by the Government from its dis-
cretionary quota to the original allottee. Even the Estate Officer
accepted the sale and executed the Conveyance Deed in petitioner’s
favour. Thus, the petitioner is a bona fide purchaser of the plot,
from Ram Kishan for valuable consideration and is protected by
the provisions of section 41. Therefore, the allotment of the plot
which now stands transferred in favour of the petitioner cannot be
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cancelled by the respondents. A fortiori, the plots of all the bona
fide transferees for consideration from the original allottees cannot
be cancelled.

(71) No new point was raised in any other Writ Petition by the
counsel. For the reasons given above, the impugned orders are
liable to be set aside in all the Writ Petitions.

(72) Now, it is to be seen that if the HUDA proposes to give
show cause notices to cancel the allotments of the allottees, in which
cases it can do so. Mr. Anand Swaroop has grouped the cases into
eight categories which, in view of the above dicussion, can be cate-
gorised in tour categories which are as follows:

(a) Where the possession of the plots has not been delivered
to the petitioners and where the possession of the plots
has been given to them but they have not started cons-
truction [categories (i) and (i))] ;

(b) Where the petitioners after the delivery of the possession
of the plots to them started construction, but the same has
not been completed and where the construction on the
plots has been completed but the petitioners have not
been issued Completion Certificates [categories (iii) and

i)y ;

(¢) Where the plots have been transferred by the original
allottees to others with the permission of the prescribed
authority of HUDA irrespective of the fact whether the
sale deed has been executed, or not (category No. (viii);
and

(d) where the plots have been carved out exclusively from
" the green belt or from the land reserved for the purpose
of public utility (category no. v).

Categories (vi) and (vii) enumerated in the earlier part of the
judgment have become superfluous for the reason that after the
allotment of the plots, full consideration had been paid by the
allottees and consequently the ownership in the plots vested in
them. The fact whether conveyance deed had or had not been
executed by HUDA in favour of such allottees, is immaterial,
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(73) Now, we deal with the aforesaid four categories. We are
clearly of the view that the allotments in favour of the petitioners
falling in category (b) cannot be cancelled because the rule of Pro-
missory Estoppel shall apply. The allotments in favour of the
petitioners who fall in category (c) also cannot be cancelled because
they are bona fide purchasers for consideration from the allottees
and are protected under section 41 of the Transfer of Property Act.
These observations apply to those cases in which the plots have been
carved out from green belt or the land reserved for the purpose of
public utility as well.

(74) However the cases falling in categories (a) and (d) have to
be dealt with differently. The cases of the allottees who fall in
category (a) require to be decided taking into consideration the
following principles:

(i) If the allottee himself or his spouse or any of the depen-
dent children has any house or plot either at Delhi, Chandi-
garh or in any ‘A’ Class Municipal town in the States of
Punjab and Haryana, or in Urban Estates established by
HUDA, or under the Punjab Urban Estates (Develop-
ment and Regulations) Act, 1964, or in the scheme area
under the Punjab Town Improvement Act, 1922; or in any
other colony established by a Coloniser in the Punjab and
Haryana and approved/regularised by the State Govern-
ment concerned, he shall not be allowed to retain the
plot;

(ii) In case an allottee got allotted in his favour more than
one plot either in his own name, or in the name of his
spouse, or dependent children, the allottee shall not be
allowed to retain all the plots. He can be allowed to
retain only one plot,

Provided in both the abovesaid cases if all the plots have been
constructed, the allotment of the plots in view of the
principle of Promissory Estoppel, should not be cancelled.
But if one plot has been constructed and the others have
not been constructed, the allotment of the remaining un-
constructed plots can be cancelled.

Provided further that in a case covered by (ii) above, if a plot
has been sold by an allottee, allotment of the remaining
unconstructed plots can be cancelled.

LA G
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(75) Now, we advert to category (d). If the allotments of the
plots carved out wholly from the green belts, or from the area re-
served for public purpose are to be cancelled, the Government
should take into consideration the following principles before doing
80—

(1) If construction has been started or completed on the plot
after obtaining sanction from the sanctioning authority,
the allotment should not be cancelled;

(ii) If on the plot construction has not been started, the allot-
ment can be cancelled but if the area on which the plot has
been carved out cannot be utilised for the purpose of
green belt in -view of the construction on many adjacent
plots carved out of such area, the allotment may not be
cancelled;

(iii) If the allotments of such plots have been cancelled, the
Government shall be liable to use the land of the plots
for the purposes of green belt, or public purpose, as the
case may be;

(iv) The plots allotted in green belt shall be liable to be can-
celled on the grounds mentioned in clauses (i) and (ii) of
category (a), but such plots, if cannot be utilised for the
purpose of green belt, may be allotted/sold by the HUDA;
and

(v) If the allotment of an allottee 1is cancelled from such a
belt and he is otherwise a deserving person to be allotted
a plot for the reasons mentioned in (i) under category (a)
above, he may be allotted another plot. If the plot of
that category which has been taken away from him is not
available, he may be allotted a plot of lower category
preferably of the next lower category.

Genl. Hoon’s plot is liable to be cancelled in view of the above
observations. In his application, he stated that he served
in the Army for 39 years and he did not own any house
or plot anywhere in the country. He had a distinguished
record of service and, therefore, deserved to be allotted
one plot. The fact was even admitted by Mr. Anand
Swaroop. In the circumstances, it will be proper for the
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Government to allot one, two-kanal plot to him. In case
two-kanal plot is not available, he may be allotted one-
kanal plot.

(76) We trust that the respondents will issue Show Cause Notices
after due verification of facts and only to such persons who are not
entitled to retain the plots in view of the above observations.

(77) The allottees, in view of the blanket orders of cancellation
having been passed against them, may be feeling that they will not
get justice if their replies to the Show Cause Notices are examined
by the respondents themselves. In the circumstances, we direct the
respondents to appoint a Retired Judge of a High Court for going
through the explanations furnished by the allottees and rendering
opinion to the respondents whether the plots in favour of the
allottees out of the discretionary quota be cancelled, or not.

(78) For the aforesaid reasons, we accept the Writ Petition with

costs and set aside the impugned orders in all the Writ Petitions, -

Costs in each petition Rs. 1,000.

R.N.R.

29400 HC—Govt. Press, U.T., Chd.
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